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8:55 a.m. Welcome and Opening Remarks 
  
9:00 a.m. Business Immigration Considerations in Global Pandemic Times 
Melissa Azallion Kenny, Burr Forman, LLP 
 
9:45 a.m. Hot Button Employee Benefits Issues in Light of Recent Federal Legislation 

New developments for cafeteria plans 
IRS guidance regarding partial plan terminations 
New opportunities to assist employees with student loans on a tax-favored 

basis 
Legislative developments to consider and document for retirement plan loans 

and distributions 
COBRA Continuation Coverage 
State tax reporting and withholding issues for telecommuting employees 

 
 Jim Rourke, Nexsen Pruet, LLC 
 
10:30 a.m. Break 
 
10:45 a.m. Employee Privacy Rights: What is Protected and What is Not  
Kathleen McDaniel, Burnett Shutt & McDaniel 
Francie Kleckley, Burnett Shutt & McDaniel  
 
11:45 am An Overview of Paid Family Leave: Comparing Current Federal and State 

Legislation with South Carolina’s Pending Bills  
  Lucy Sanders, Bloodgood & Sanders, LLC  
  
12:30 p.m.  Lunch Break  
 
1:30 p.m. Unemployment in the Time of COVID-19: One Year Later 

Todd Timmons, Chief Legal Officer, SC DEW 
Brian Nottingham, Director of Labor Market Information, SC DEW 
 

2:15 p.m. A Discussion with Bakari Sellers: Memoirs, Life Experiences, and Reflec-
tions on Today’s Racial Climate in Society and Employment. Moderated by 
the Honorable DeAndrea G. Benjamin 

 Bakari Sellers, Strom Law Firm  
 
3:15 p.m. Break 
 
 



3:30p.m. Labor Law Update, Review, and Forecast - Mid-Year 2021 
This session will cover the most recent information on pending legislation 

that could impact federal labor laws, changes in the rules, regulations, 
and guidance from the NLRB, an update on relevant administrative and 
court decisions, and a discussion of practical pointers for the traditional 
labor law practitioner.   

 
    Michael Carrouth, Fisher & Phillips, LLP 
    Benjamin P. Glass, Ogletree Deakins 
 

4:30 p.m. Adjourn 
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SPEAKER BIOGRAPHIES 
(by order of presentation) 

 
 

Melissa F. Spence 
Butler Snow LLP 
Charleston, SC 

(course planner & moderator) 
 

Melissa is a member of Butler Snow’s Labor and Employment group, with experience in a wide range of industries. 
Melissa regularly counsels clients on compliance issues and represents employers before the Equal Employment 
Opportunity Commission, the South Carolina Human Affairs Commission, and in both state and federal court against 
lawsuits arising under Title VII, ADA, ADEA, FMLA, and the FLSA. 
ASSOCIATIONS  
South Carolina Bar Association  
     ▪ Employment and Labor Law Section Executive Council  
Federal Bar Association  
Charleston County Bar Association   
South Carolina Women Lawyers Association  
 Palmetto Society for Human Resource and Management   
General Counsel, Board of Directors  
 
EDUCATION & HONORS  
Charleston School of Law, J.D., cum laude, 2009  
Charleston Law Review, Senior Articles Editor  
Honor Council, Chair  
Michelle Robbins Memorial Award  
CALI Excellence for the Future Awards: Federal Courts and Supreme Court Seminar  
Wofford College, B.A., magna cum laude, 2006  
 
 

Melissa Azallion Kenny 
Burr Furman, LLP 

Hilton Head Island, SC 
 

Melissa Kenny has more than 20 years of experience advising clients on business immigration and labor and employment 
law issues. Ms. Kenny represents clients in multiple industries including manufacturing, technology, health care, quick 
service/food service, hospitality, government and education. In addition to serving as legal counsel for clients over the 
past fifteen years, Ms. Kenny worked as a Human Resources Administrator and Affirmative Action Director for the 
University of Dayton, where she was responsible for writing and directing the University's Affirmative Action Plan. 
 
Immigration Representation 
Ms. Kenny’s immigration experience includes the representation of multinational and domestic corporations, their 
employees and private individuals in business immigration matters before U.S. Citizenship and Immigration Services, the 
U.S. Department of Labor, and at U.S. Consulates and Embassies throughout the world. Ms. Kenny assists businesses in 
obtaining and maintaining temporary work visas for professionals and skilled workers. She also has substantial 
experience assisting U.S. and international companies in sponsoring foreign nationals for green cards including labor 
certifications, national interest waivers and extraordinary alien petitions, among  
 



others. She processes J-1 visa waivers for foreign medical graduates and advises students and exchange visitors on a 
diverse range of issues. Ms. Kenny defends U.S. employers involved in ICE and state immigration audits,and conducts 
training sessions for clients on immigration matters including I-9 and E-Verify compliance. 
 
Labor and Employment Representation 
Ms. Kenny provides advice and consultation to clients and assists in litigation matters on topics including: harassment 
and discrimination, wage and hour issues, restrictive covenants, FMLA, ADA and worker's compensation issues, 
affirmative action and OFCCP compliance. Additionally, Ms. Kenny regularly provides client training on a diverse range 
of employment topics including discrimination and harassment in the workplace. Ms. Kenny represents clients before the 
EEOC, U.S. Department of Labor and other employment agencies. She also advises clients on affirmative action issues in 
OFCCP compliance desk audits and reviews. Ms. Kenny is a frequent speaker for community and business organizations 
on immigration and employment topics.  
 
Education 
- J.D., Capital University (1995) 
- B.A., magna cum laude, Bowling Green State University (1992) 
 
Publications 
- South Carolina Employment Law Letter: Top 5 Immigration Expectations Under the Biden Presidency 
- Labor and Employment COVID-19 Response Webinar Series 
- International Travel Update 
- The Facts on the COVID-19 European Travel Ban 
- Immigration: Anticipating Issues For Existing International Workforce 
 
Professional Associations 
- Chairperson, South Carolina Bar, Immigration Law Committee 
- American Immigration Lawyers Association 
- National Association of College and University Attorneys 
 
Honors & Awards 
- Named, Legal Elite of the Upstate, Greenville Business Magazine (2018) 
- 2012 Leadership in Law Recipient 
- "40 Under 40" Award, Savannah Business Journal 
- Martindale-Hubbell AV Preeminent© Peer Review Rating 
 
Licensed In 
- Georgia 
- Ohio 
- South Carolina 
 
Admitted In 
U.S. District Court - South Carolina 
 
Community Involvement 
- Member of the Board of Directors, Hilton Head Christian Academy 
- Past Member of the Board of Directors, Hilton Head Island-Bluffton Chamber of Commerce 
- Past Chairperson, Lowcountry Workforce Investment Board 
- Greater Island Council 
 
 

Jim Rourke 
Nexsen Pruet, LLC 

Columbia, SC 
 

As an attorney in Nexsen Pruet’s Tax Group, Jim focuses his practice in two distinct areas: employee benefits and state 
and local tax.  
In the area of state and local tax, Jim regularly represents both corporate and individual taxpayers through all stages of the 
audit process and resulting litigation before the Department of Revenue, Administrative Law Court, and state appellate 
courts. Jim has represented clients both challenging proposed assessments and seeking refunds in the areas of corporate 
tax, income tax, sales and use tax, admissions tax, state tax withholding, and property tax. Jim regularly represents both 

South Carolina and multinational corporations . 
Jim also works closely with businesses to find and take advantage of tax credits at both the state and federal level. He has 
experience with state infrastructure and other economic development incentives, as well as federal credits related to 
alternative energy and low -income housing. He has assisted in the representation of Fortune 500  
 
 



 
companies at the Administrative Law Court, South Carolina Court of Appeals, and South Carolina Supreme Court.  
Jim handles matters related to 401(k), profit sharing, pension and other qualified retirement plan administration, as well as the 
administration of insurance and other fringe benefits. Jim also advises clients with respect to nonqualified plans, including 
deferred compensation and phantom stock plans. Jim has also helped clients navigate the extensive regulatory network 
created by Health Care Reform under the Patient Protection and Affordable Care Act.  
In addition to his primary focus, Jim regularly advises public charities, supporting organizations, private foundations, trade 
associations, social clubs, fraternal organizations, and cooperatives in applying for, receiving, and maintaining their exempt 
status. Additionally, Jim routinely works with exempt organizations regarding state property tax, admissions tax, and sales 
tax issues, and regularly assists clients in the sale and acquisition of exempt property to and from both for-profit and non-
profit entities. Jim also has assisted in securing reinstatement of revoked and dissolved organizations at both the federal and 
state level. 
Most recently, Jim has handled a number of appeals deriving from preliminary calculations of proposed Employer Shared 
Responsibility Payments assessed under the Affordable Care Act. In many cases, Jim has been able to resolve these 
assessments with the IRS quickly and in an efficient and favorable manner.  
 
Civic & Professional Memberships 
Board of directors, Cooperative Ministry  
 
Recognitions 
Columbia Business Magazine's Legal Elite of the Midlands, 2019 
Law School Recognitions include: 
Order of the Coif, 2010 
Order of the Wig and Robe, 2009-10 
CALI Awards – Legal Writing, Veterans Rights Seminar (I) and Clinic (II)  

 
Education 
University of South Carolina, J.D., 2010 
New York University, LL.M., 2011 
Harvard University, B.A., 2004  
 
Bar Admissions 
South Carolina 
 

Areas of Experience 
Nonprofit and Exempt Organizations Employee Compensation and Benefits Tax Law 
Federal Taxation 
State and Local Taxation ERISA and Employee Benefits Employment & Labor Law 
 
Related Industries 
Pharmaceuticals and Life Sciences  
 
Notable  
Synovus Bank v. S.C. Dep't of Rev., 17-ALJ-17-0418-CC (April 17, 2020) (bank tax and net operating losses)  
McEntire Produce v. S.C. Dep't of Rev., 17-ALJ-17-0060-CC (Sept. 6, 2019) (machine, pollution control, and clean room 
sales tax exemptions)  
Colonial Pipeline Company v. S.C. Dep't of Rev., 18-ALJ-17-0443-CC (pollution control property tax exemption)  
Books-a-Million, Inc. v. S.C. Dep't of Rev., 2020 WL 2050898 (S.C. Ct. App. Filed April 29, 2020) (sales taxation of 
membership fees)  
SunBelt Furniture Xpress, Inc., v. S.C. Dep't of Rev., 19-ALJ-17-0110-IJ (S.C Admin. Law Court filed June 11, 2019) (Order 
to Quash Subpoena)  
S.C. Dep’t of Rev. v. Trader Joes East, Inc., d/b/a Trader Joes 752., 18-ALJ-17-0425-CC (S.C. Admin. Law Court Filed April 
4, 2019) (alcohol licensing)  
InteliChart, LLC v. C. Dep’t of Rev., 18-ALJ-17-0457-IJ (S.C. Admin. Law Court Filed February 3, 2019) (procedural 
issues)  
Sodisetti v. Lexington Cnty. Assessor., 18-ALJ-17-0157-CC (S.C. Admin. Law Court Filed January 2, 2019) (application of 
legal residence property tax exemption to immigrants on work visas)  
Synovus Bank v. S.C. Dep’t of Rev., 17-ALJ-17-0418-CC (S.C. Admin. Law Court Filed October 22, 2018) (net operating 
loss carryforwards for banks)  
Dollar Tree Stores v. S.C. Dep’t of Rev., 17-ALJ-17-0414-CC (S.C. Admin. Law Court Filed February 16, 2018) (procedural 
issues)  
Retail Services & Systems, Inc. v. S.C. Dep’t of Rev., 419 S.C. 469, 799 S.E.2d 665 (2017) (constitutionality of liquor 
license ownership limitation)  

 
 



Books-A-Million v. S.C. Dep’t of Rev., 16-ALJ-17-0133 (S.C. Admin. Law Court filed June 6, 2017) (whether 
membership fees are subject to sales tax)  
Fairfield Waverly, LLC v. Dorchester Cnty. Assessor, 14-ALJ-17-0601-CC (S.C. Admin. Law Court filed Feb. 1, 2017) 
(ATI exemption)  
Windsor Club, LLC v. Dorchester Cnty. Assessor, 14-ALJ-17-0602-CC (S.C. Admin. Law Court filed Feb. 1, 2017) 
(ATI exemption)  
Bright-Meyers NA, LLC v. Aiken Cnty. Assessor, 16-ALJ-17-0253-CC (S.C. Admin. Law Court filed Jan. 23, 2017) 
(property valuation dispute)  
Mead v. S.C. Dep’t of Rev., Opinion No. 5460 (S.C. Ct. App. Dec. 21, 2016) (Homestead Exemption)  
Citigroup, Inc. and Subsidiaries v. S.C. Dep’t of Rev., 15-ALJ-17-0135-CC (S.C. Admin. Law Court Filed October 20, 
2016) (corporate tax allocation and apportionment/forced combination)  
Dish DBS Corp. and Affiliates v. S.C. Dep't of Rev., 14-ALJ-17-0285 (S.C. Admin. Law Court filed May 20, 2016) (SC 
apportionment of service provider based on income producing activity)  
P.F. Chang's China Bistro, Inc. v. S.C. Dep't of Rev., 16-ALJ-17-0083-CC (S.C. Admin. Law Court filed May 23, 2016) 
(ABL license dispute)  
Hunter-Gatherer Brewery, LLC v. S.C. Dep't of Rev., 16-ALJ-17-0031-CC (S.C. Admin Law Court filed May 2, 2016) 
(application for brewery license)  
McInnis v. S.C. Dep't of Rev., 13-ALJ-17-04430-CC (S.C. Admin. Law Court filed January 22, 2016) (hobby loss case 
involving deductions for plane)  
CarMax Auto Superstores West Coast, Inc. v. S.C. Dep’t of Revenue, Opinion No.27474 (S.C. Dec. 23, 2014) (Amicus 
Curiae Brief filed on behalf of COST)  
Retail Services & Systems, Inc., dba Total Wine & More v. S.C. Dep’t of Rev. and ABC Stores of South Carolina, 
Docket No. 2014-CP-02-00259 (constitutionality of South Carolina alcohol licensing statutes)  
Frank R. Mead III v. Beaufort Cnty. Assessor, 13-ALJ-17-0585-CC (S.C. Admin. Law Court filed Aug. 19, 2014) 
(Property Taxes, Homestead Exemption) 
 
Speaking & Writing  
often as possible. 
 
Publications 
In addition to the Insights above, Jim as also authored:  
Employment Law Update – Patient Protection and Affordable Care Act: Upcoming Deadlines Require Employer Action, 
August 20, 2012  
SALT Alert – Multi-state Taxpayers in South Carolina, Take Note, March16, 2012 (co-authored with Rick Reames)  
Federal Tax Consequences of State Economic Development Incentives, March 31, 2010 (co-authored with Burnet R. 
Maybank III)  
Letters of Inconsistency: Southeast Resource Recovery, Inc. v. South Carolina Department of Health and Environmental 
Control and Local Loss of Landfill Development, 17 Se. Envtl. L.J. 397 (2009) 
 
Speaking 
"Employee Benefits Compliance: Critical Steps to Take for Compliance and Risk Mitigation," Nexsen Pruet's 
Employment Law Certificate Series Webinar - August 14, 2019  
Presenter, Nexsen Pruet Nonprofit Symposium, "IRS Quid Pro Quo and Substantiation Rules" February 24, 2017  
Presenter, Nexsen Pruet Retail and Commercial Project Development Seminar, "ATI Exemption" February 17, 2017  
Webinar - "Implications of the Changing Administration on Employment and Labor Law" February 8, 2017  
"The Main Duties of a Plan Sponsor" - January 19, 2017  
Presenter at Oct. 2016 SALT Seminar - "Circular 230 Update" and "2016 
Attorney General Opinion Update"  
Webinar - "Benefits and Executive Compensation" - October 12, 2016  
"401(k) Plans: A new Landscape Today" presentation - October 4-5, 2016  
Presenter, Nexsen Pruet Employment Law Quarterly Breakfast Briefing, Topic - PPACA: Lessons from Several Months 
of Full Implementation, May 3, 2016 (South Carolina) and May 10, 2016 (North Carolina)  
"Monetizing Tax Credits," Economic Development Fundamentals Seminar, April 8, 2016  
Presenter, Nexsen Pruet SALT Seminar, Topics: Attorney General Opinion Update, Ethics Circular 230, October 2, 2015  
"PPACA Reporting Requirements," Government Financial Officers Association of South Carolina, May 4, 2015  
"Wellness Programs and the ACA," McLaughlin, Smoak & Clarke InFORUM Presentation, April 16, 2015  
“Sales Tax Issues Related to Sales of Electricity," Annual Meeting of Electric Cooperative Office Managers & 
Accountants, March 13, 2015  
“Federal and State Quid Pro Quo & Substantiation Rules," SC Bar CLE – South Carolina Nonprofit Corporate Practice 
Manual, February 5, 2015  
"Federal & State Tax Issues for State Guard Members," South Carolina State Guard, January 10, 2015  
“PPACA Update – Entering 2015,” Government Financial Officers Association of South Carolina, October 15, 2014  
 

 
 
 
 



"Attorney General Opinion Update – 2013-14," SALT Seminar, October 3, 2014  
"Medicare Tax on Real Estate Professionals," Realtors Association Seminar, May 23, 2014  
“Effect of Affordable Care Act on Tax Exempt Entities,” Roundtable Discussion Presentation, March 2013  
“PPACA Update,” Greenwood County Chamber of Commerce HR Update, November 19, 2013  
“ Attorney General Opinion Update – 2012-13”, SALT Seminar, November 8, 2013  
“The Impact of Health Care Reform on Your Clients (and You),” South Carolina Association of CPAs (SCACPA), 
October 17, 2013  
“Incentives for Real Estate Developers: Commercial, Retail, Tourism, Multi-Family,” SALT Seminar, October 5, 2012  
“Selected Issues Regarding Spec Industrial Parks and Mega Sites,” Legal 
 
Outside Nexsen Pruet 
Here is the only time you are likely to see the movie "Deliverance" referenced in an attorney biography:  
Jim found his way to South Carolina by way of the Chattooga River (of Deliverance fame), where he worked as a 
whitewater rafting guide. These days, he prefers the tranquility of the Midlands’ many blackwater rivers, where he can 
still be found many weekends.  
In addition, Jim remains active with the Harvard Alumni Association, conducting admission interviews for prospective 
students and making presentations on behalf of the university. In July 2014, Jim accepted a three-year appointment with 
the South Carolina State Guard to serve as Captain in the State Guard’s Judge Advocate program, where he provides 
legal advice regarding exempt organization and other tax issues.  
Prior to moving to South Carolina, Jim worked in the Public Affairs department of the Boston Red Sox for five years, and 
was lucky enough to be with the team for their World Series championship run in 2004. Stop by and ask to see his World 
Series ring! 
 

 
 
 

Kathleen McDaniel 
Burnette Shutt & McDaniel, PA 

Columbia, SC 
 

Kathleen McDaniel graduated from the University of South Carolina School of Law in 2007 and was admitted to the 
practice of law in South Carolina in 2007. She is a member of the South Carolina where she served in the House of 
Delegates and the Richland County Bar. Her practice areas include government law, environmental law, land use and 
zoning and general litigation. She has served on the Richland County Planning Commission and volunteers for several 
community organizations. 
 
 

 
 

Francie Kleckley 
Burnette Shutt & McDaniel, PA 

Columbia, SC 
 

Bio Not Available 
 

 

 
 
 
 
 
 
 



Lucy Sanders 
Bloodgood & Sanders, LLC 

Mt. Pleasant, SC 
 

Lucy graduated with honors from Furman University in 2005 and received her Juris Doctor, magna cum laude, from the 
Charleston School of Law in 2009. While in Law School, Lucy served as a Research Editor of the Charleston Law 
Review, was awarded the Editorial Excellence Award, competed on the Moot Court team, and worked as a Teaching 
Fellow. After graduating from Law School, Lucy had the honor to serve as a Law Clerk to the Honorable Deadra L. 
Jefferson of the Ninth Judicial Circuit from 2009 to 2010. For the past eleven years, Lucy has focused her practice on 
representing and advising individuals and small businesses in all areas of employment law. Lucy is admitted to practice in 
South Carolina, as well as in the U.S. District Court for the District of South Carolina and the Fourth Circuit Court of 
Appeals. Lucy is a member of the Charleston County Bar Association, the Federal Bar Association, and the National 
Employment Lawyers Association and has been selected for annual inclusion in Charleston Business Magazine's Legal 
Elite of the Lowcountry since 2017. Lucy also serves as a board member of the Center for Heirs' Property Preservation 
and Compass Collegiate Academy Charter School.  
 
 

Todd Timmons 
SC DEW 

 Columbia, SC 
 
 

Profession: 
 
Todd started his career in the Columbia office of the Ogletree Deakins law firm, before accepting a position with the 
Department of Employment and Workforce (DEW). He recently re-joined DEW in November 2019, as the agency's 
Chief Legal Officer. He left the agency briefly to accept a position with the United States Air Force, where we worked as 
a part of the Judge Advocate General's Office supporting the 20th Fighter Wing at Shaw Air Force Base. 
As Chief Legal Officer, Todd manages the Office of General Counsel, which provides legal solutions to the Executive 
Director and Chief of Staff, processes subpoenas and FOIA requests, and maintains the agency's Equal Opportunity 
program. Todd's role also includes the management of the Unemployment Insurance Appeals Division.  
Todd is the immediate past Board President of Senior Resources, Inc., a Richland County non-profit with a mission of 
serving the county's vulnerable senior citizens through Meals on Wheels and other programs. He is also a volunteer 
firefighter with the Columbia-Richland Fire Department. 
 
Education: 
 
Bachelor of Arts - Wake Forest University 
Juris Doctor - University of South Carolina  
 
Memberships: 
 
South Carolina Bar 
Certified Senior Professional in Human Resources (SPHR) 
 
 

Brian Nottingham 
SC DEW 

 Columbia, SC 
 

Brian Nottingham, Director, Labor Market Information Division, SC DEW, 2018 to present. 
 
Prior to joining the SC Dept of Employment and Workforce, Brian served as an administrator to the local workforce 
development board in his hometown of Meadville, PA.   Brian has also worked as a policy analyst for the Department of 
Children and Youth and completed his PhD coursework at the University at Buffalo, SUNY (International Relations and 
Research Methodology) after earning a Master’s Degree in American/Applied Politics at the University of Akron.  He is 
the proud father of 3 adult children, with his daughters living across the United States and his son working full time in 
China.  

 
 
 
 
 



Bakari Sellers 
Strom Law Firm 
 Columbia, SC 

 
Bakari T. Sellers was born in 1984 and raised in Denmark, South Carolina. Bakari graduated from the South Carolina 
public school system, and then proceeded to Morehouse College. While at Morehouse, he was elected Student 
Government Association President and served on the College's Board of Trustees. He earned a Bachelor of Arts degree in 
2005.  
After graduating from Morehouse College, Bakari attended the University Of South Carolina School Of Law where he 
graduated in 2008. 
Bakari Sellers has worked for United States Congressman James Clyburn and former Atlanta Mayor Shirley Franklin. He 
is one of the youngest State Representatives and the youngest black elected official in the United States. 
Bakari has had extensive leadership experience working for the Democratic Leadership Council, and Obama for America. 
He has been a member of the South Carolina Legislative Black Caucus since 2006. 
Bakari is a Former South Carolina House of Representative, where he has represented the 90th District since 2006, and 
also a 2014 candidate for Lt. Governor of South Carolina. Attorney Bakari Sellers has been with the Strom Law Firm, 
L.L.C. in Columbia, SC since 2007. 
 
 

Michael Carrouth 
Fisher & Phillips LLP 

 Columbia, SC 
 
 

Mike Carrouth is a partner in the Columbia office. He is certified as a Specialist in Labor Law by the South Carolina 
Supreme Court.  
Mike has represented clients in successfully responding to union organizing efforts in 30 states. 
This work includes successfully defending against multi-site and multi-state national organizing blitzes and card-check/
neutrality campaigns. Mike also has represented clients in numerous litigation matters, including jury trials, involving 
Family and Medical Leave Act (FMLA), Title VII, breach of employment contract, and non-compete enforcement. He 
practices before state and federal courts, the National Labor Relations Board (NLRB), and state and federal administrative 
agencies in the areas of union-related matters, employment litigation, discrimination cases, non-compete agreements, and 
wrongful discharge cases.  
Mike is a frequent speaker at seminars on labor and employment and litigation matters. He has written several articles, 
including "The Impact of the Civil Rights Act of 1991 on Employment Litigation" and "What the General Practitioner 
Should Know About Employer Liabilities in Conducting Job Interviews." 
Mike is “AV” Peer Review Rated by Martindale-Hubbell and has been selected for inclusion in South Carolina Super 
Lawyers since 2008. He has been listed in Chambers USA, America's Leading Business Lawyers since 2005 and in The 
Best Lawyers in America since 2007. 
He was selected by his peers to be one of Greater Columbia Business Monthly's Legal Elite in 2011 and 2013.  
 
EXPERIENCE: 
 
Bar Admissions 
South Carolina  
 
Court Admissions 

U.S. Court of Appeals for the Fourth Circuit 
U.S. District Court for the District of South Carolina 
 
 

Benjamin P. Glass 
Ogletree Deakins Nash Smoak & Stewart, PC 

 Charleston, SC 
 

Ben Glass is the Managing Shareholder in the Charleston Office of Ogletree, Deakins, Nash, Smoak & Stewart, P.C. Ben 
earned his B.A. from the College of Charleston, and his J.D., cum laude, from the University of South Carolina School of 
Law. After a judicial clerkship with United States District Judge Henry M. Herlong, Jr., Ben joined Ogletree, Deakins in 
1995. For the last 25 years, he has represented employers in all manner of labor and employment law issues and spoken 
regularly on various topics.  
Ben has an active litigation practice, appearing in federal and state courts throughout South Carolina, in both single 
plaintiff and collective actions, and appearing frequently before the U.S. EEOC, DOL and NLRB. From the beginning of 
his legal career, Ben has been involved in cutting-edge litigation, forming part of the trial team that  

http://stromlaw.com/
http://stromlaw.com/


defended the first ADA case that went to trial in the District of South Carolina, which resulted in a defense verdict. He 
has continued to have an active litigation practice, handling multiple cases through trial, as well as regularly handling 
arbitrations for his clients. He also counsels clients about employment policies and compliance with state and federal 
employment laws.  
Ben also maintains a traditional labor practice, assisting clients with labor campaigns, collective bargaining 
negotiations, grievance arbitrations, and unfair labor practice charges. Recently, Ben had the opportunity to combine 
his two practices when he briefed all arguments before the United States District Court for the District of South 
Carolina and the United States Court of Appeals for the Fourth Circuit during the successful challenge to the National 
Labor Relations Board’s Notice Posting Rule brought by the South Carolina Chamber of Commerce and the Chamber 
of Commerce of the United States. 
 
Education & Admittance to Practice 
 
Education 
J.D., cum laude, University of South Carolina, 1993 
B.A., College of Charleston, 1998  
 
Admittance to Practice 
South Carolina 
U.S. District Court, District of South Carolina 
U.S. Court of Appeals, Fourth and Eleventh Circuits 
U.S. Supreme Court 
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Presented by:

Jim Rourke

Nexsen Pruet, LLC

Hot Button Employee Benefits 

Issues in Light of

Recent Federal Legislation
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COBRA PREMIUM SUBSIDIES
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‣ Employer funding of 100% of applicable COBRA premium for “assistance eligible 

individuals” (AEIs)

‣ Who is an AEI?

‣ Employees eligible for COBRA between April 1 and Sept. 30, 2021 due to involuntary termination of 

employment or reduction in hours who elect COBRA

‣ “Second chance” electors – those who were eligible but have not yet elected, previously declined or 

discontinued COBRA coverage (consider impact of prior COBRA “Outbreak Period” extension)

‣ Who is NOT an AEI?

‣ Voluntary termination of employment

‣ Termination due to gross misconduct

‣ All other qualifying events (e.g., children aging out of coverage)

‣ AEI has 60 days to elect coverage

NEW RULES – AMERICAN RESCUE PLAN ACT (ARPA)
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COBRA PREMIUM SUBSIDIES
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‣ Written notice re: availability of premium subsidy and the option to enroll in alternative 

plan coverage (if allowed by employer – 90-day OE to elect alternate, cheaper coverage);

‣ Forms necessary for establishing eligibility for premium assistance; 

‣ Name, address, and telephone number necessary to contact the plan administrator and 

any other person with relevant information regarding the premium subsidy; 

‣ Description of the special 60-day election period; 

‣ Description of the qualified beneficiaries’ obligation to inform the plan administrator if the 

qualified beneficiary becomes eligible for disqualifying coverage; 

‣ Description, displayed in a prominent manner, of a qualified beneficiary’s right to a 

subsidized premium and any conditions on entitlement to the subsidized premium; and 

‣ Description of the qualified beneficiary’s option to enroll in different coverage, if permitted 

by the employer. 

‣ For individuals who became COBRA-eligible before April 1:

‣ Other new notice requirements

NOTICE REQUIREMENTS
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‣ For those eligible prior to April 1 – same notice requirements must be provided by 

May 31

‣ Other new notice requirements

‣ Plan administrators must inform AEIs when premium subsidy will end – between 15 and 45 

days prior to the premium subsidy expiration date

‣ A statement that premium assistance will end soon 

‣ The exact expiration date

‣ Statement that the individual may be eligible for unsubsidized COBRA or coverage through another 

group health plan 

‣ Not required if the premium subsidy is ending because of an individual’s eligibility for coverage 

under another group health plan or Medicare

‣ MODEL NOTICES WILL BE ISSUED BY MAY 1 (MAY 16TH FOR NOTICE RE: PREMIUM  

SUBSDY EXPIRATION)

NOTICE REQUIREMENTS (CONT’D)
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‣ Premium subsidy is available for any premium owed beginning on April 1 and 

ending on Sept. 30, 2021

‣ Coverage is not retroactive; employee not required to pay prior premiums for 

prospective coverage

‣ April premium is refundable if already paid by AEI (must be repaid within 60 days)

‣ Premium can end before Sept. 30 beginning on or after first date (1) an AEI is 

eligible for coverage under another group health plan or Medicare or (2) after an 

AEI’s maximum period of continuation coverage expires

‣ AEI has obligation to notify re: disqualifying coverage (monetary penalties for failure to notify)

‣ Employers reimbursed with refundable tax credit applied against employer’s share 

of Medicare tax, reported on Form 941 (credits may also be advanced to next qtr)

‣ Subsidy is not considered taxable income to the AEI

SUBSIDY MECHANICS
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The CARES Act provided for special distribution options and rollover rules as well as 

expanded permissible loans from retirement plans.

‣ Expanded distribution options and favorable tax treatment for up to $100,000 of coronavirus-related 

distributions to a qualified individual from eligible retirement plans.

‣ Increased the loan limit (to as much as $100,000) of the amount a qualified individual may borrow from 

an eligible retirement plan and permits a plan sponsor to provide a qualified individual up to an additional 

year to repay their plan loans.

‣ The CARES Act special provisions for COVID-related distributions and plan loans were optional for 

employers. An employer was permitted to choose whether, and to what extent, to amend its plan to provide 

for COVID-related distributions and/or loans that satisfy the provisions. For example, an employer may 

choose to provide for COVID-related distributions but choose not to change its plan loan provisions or loan 

repayment schedules.

A REFRESHER AND A REMINDER
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Some important points about COVID distributions :

‣ A COVID-related distribution is a distribution that is made from an eligible retirement plan to a qualified 

individual from January 1, 2020, to December 30, 2020, up to an aggregate limit of $100,000 from all 

plans and IRAs.

‣ The 10% additional tax on early distributions does not apply to any COVID-related distribution.

‣ The distributions generally are included in income ratably over a three-year period, starting with the year in 

which the COVID distribution is made.

‣ The COVID distribution may be repaid in total or in part, provided that the repayment is completed within 

three years after the date of the distribution. The repaid distribution will be treated as though it were repaid 

in a direct trustee-to-trustee transfer so that there will be no federal income tax on the repaid distribution.  If 

employer plan does not allow rollovers – plan does not have to accept repayment.

A REFRESHER AND A REMINDER
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“Take-away” comments about COVID-related distributions and loans :

‣ Understand what options were provided under your plan and take the appropriate steps to report COVID 

distributions, accept repayments of COVID distributions, and administer loan repayments;

‣ Coordinate with your retirement plan’s third party administrator to understand who is doing what to 

administer these special retirement plan provisions; 

‣ Communicate with plan participants about options for COVID distribution repayments and loan repayments 

as loan repayments resume; and

‣ Put a reminder on your “to do” list to make sure the adopt the appropriate plan 

amendments – required to be made is the last day of the first plan year beginning 

on or after January 1, 2022.

A REFRESHER AND A REMINDER
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‣ Dependent Care FSA limit increased for plan years 

beginning in 2021 (to $10,500/$5,250)

‣ Mid-Year Election Relief  for Employer-Sponsored Health 

Coverage (2020-2021)

‣ New elections after initially declining coverage

‣ Revocation of existing election with new election

‣ Revoking election with new, non-employer coverage (attestation)

‣ Mid-Year Election Relief for FSAs

‣ Similar to above, including decrease/increase contributions
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‣ Extended Grace Period Relief (2020-2021)

‣ Grace Period can be up to 12 months following PY

‣ Carry Over Relief (2020-2021)

‣ Carry Over a dollar amount or unlimited to following PY

‣ Expanded definition of “amounts paid for medical care” (2020 on)

‣ PPE equipment, masks, hand sanitizer, sanitizing wipes

‣ Retroactive amendment OK if adopted before December 31, 2022

FSA/HRA/HSA RELIEF
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‣ Health Care FSA Spend Down Relief (2020-2021)

‣ Generally – if you terminate employment or participation in FSA, you forfeit right to any 

unused combinations

‣ New provision – allows continued participation through end of the Plan Year (not mandatory –

consider $$)

‣ Dependent Care Age Limit Relief (2020-2021)

‣ Problem – when childcare centers shut down in 2020, lots of participants could not use 

dependent care deferrals

‣ New provision – allows employers to elect to temporarily extend the definition of “dependent” 

‣ Employee Opt Out Relief (2021-2022)

‣ Allows employee opt-out of FSA extension in order to preserve HSA eligibility

FSA RELIEF
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‣ The Rule -- Tax law requires all “affected employees” to be fully 

vested in their account balance as of the date of a full or partial plan 

termination. Affected employees must become 100% vested in all 

employer contributions (including matching contributions) regardless of 

the plan’s vesting schedule. 

‣ A partial termination occurs if more than 20% of total plan participants 

were involuntarily terminated in a particular year. Partial terminations 

can occur in connection with a significant corporate event such as a 

closing of a plant or a division, or as a result of general employee 

turnover due to adverse economic conditions or other reasons that are 

not within the employer’s control.
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‣ An employer / plan sponsor who partially terminates a plan must 

determine which participants require full vesting due to the partial 

termination. Participants who improperly incurred forfeitures are owed 

more benefits. To the extent those forfeitures have been distributed to 

other participants and cannot be recovered, the employer will be 

responsible for making the affected participants whole. This vesting 

failure can be corrected using the IRS’ Voluntary Correction Program 

(VCP).



www.nexsenpruet.comCOVID-19: MANAGING HR, BENEFITS, ETC.

PARTIAL PLAN TERMINATION – COVID RELIEF

14

‣ The COVID relief bill enacted at the end of 2020 provided: “A plan 

shall not be treated as having a partial termination (within the meaning 

of 411(d)(3) of the Internal Revenue Code of 1986) during any plan 

year which includes the period beginning on March 13, 2020, and 

ending on March 31, 2021, if the number of active participants covered 

by the plan on March 31, 2021 is at least 80 percent of the number of 

active participants covered by the plan on March 13, 2020.”

‣ Because of the new legislation, there would be no partial plan 

termination if the active participant count as of March 31, 2021, is at 

least 80% of the active participant count on March 13, 2020. 

THE NEW COVID-RELATED RELIEF
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‣ Repurposing of Educational Assistance Programs (IRC 127)

‣ Employers can now make nontaxable payments of up to 

$5,250 per employee per year as student loan repayment 

assistance (up to $26,250 covering both principal & interest)

‣ Effective 2020-2025

‣ Must be made pursuant to an educational assistance 

program

‣ Employer saves payroll taxes/employee can cover student 

loan obligation with tax-free payment
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‣ Plan requirements/best practices:

‣ Must be a written plan

‣ Must provide adequate notice to all eligible employees 

‣ Eligibility/participation limitations – must benefit at least 70% (also owner/family 

restrictions)

‣ Should request proof of payment

‣ Can impose a clawback if employee resigns (consider practicality)

‣ Cannot allow employee choice whether to take the benefit in $$ or repayment

ALSO – consider 401(k) match program for student loan repayments (not ACP)

ADOPTING/EXPANDING EDUCATIONAL ASSISTANCE PROGRAM
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‣ A Growth in Cases

‣ 200+ ERISA class actions filed in 2020

‣ 80% increase over 2019, continuing an increasing trend over the 

past 10 years.

‣ A Sample of the Headlines from March 29, 2021 –

‣ Schneider Electric, Aon Must Face Challenge to 401(k) Fund Swap

‣ Icon Clinical Research Latest Employer Sued Over 401(k) Fees

‣ Wesco Distribution Sued Over 401(k) Plan’s Administrative Fees

GROWTH IN CASES 
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‣ Under ERISA plan fiduciaries are personally liable for a breach of fiduciary 

duty, including claims that they allowed the plan and its participants to 

pay excessive fees and use expensive and underperforming investments.

‣ Hiring professionals to make these decisions does not avoid this 

responsibility – the fiduciaries remain responsible for the duties 

performed for the professionals.

‣ In other words, a fiduciary cannot delegate the responsibility completely, 

they must hire qualified and responsible fiduciaries and monitor those 

professional’s work.

‣ No way to avoid all responsibility.

UNDERSTAND THE DUTIES AND THE RISKS
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‣ Establish and maintain process for hiring plan professionals (TPAs and 

other advisors).

‣ Establish and maintain process for selecting and reviewing plan 

investment and expenses for those investments.

‣ Engage qualified and independent advisors to help with plan duties.

‣ Thoroughly document process and analysis behind fiduciary decisions.

‣ Secure adequate fiduciary liability insurance

REDUCING THE RISKS – MITIGATION STEPS
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‣ For public employers and private with < 500 employees

‣ Credit is 100% of wages paid to meet the FFCRA leave requirements; 

refundable credit claimed on Form 941

‣ Credits were extended in Consolidated Appropriations Act of 2021, 

but leave coverage no longer mandatory

‣ ARPA – has extended credits from April 1 – Sept 30, 2021

‣ ALSO – “qualified health care expenses” allocable to FFCRA wages and 

contributions to collectively-bargained multiemployer plans now eligible for 

credit

‣ ALSO – new nondiscrimination rules (HCEs, FTEs, or length of service)

FFCRA – EXTENSION AND MODIFICATION
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EMPLOYEE RETENTION CREDIT – NEW CHANGES, NEW POSSIBILITIES

CARES Act – 2020 2021 Changes 
Eligibility 
Requirements 

Full/partial suspension; or gross receipts 
are less than 50% of gross receipts for 
the same quarter in 2019

Gross receipts less than 80%

Can compare immediate prior quarter to 
2019/2020

Maximum Credit 
Amount

$5,000 per employee $7,000 per employee per quarter

Employee work 
requirement

If employer had more than 100 FT 
employees in 2019, credit only available 
if paying employee to not work

100 threshold increased to 500

Interaction with PPP 
loans

If employer takes PPP, then not eligible 
for ERC

Credit available for all wages, so long as 
not claimed on PPP forgiveness application
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‣ (Effective 7/1/21)) Credit of up to $50,000 per quarter for Recovery 

Start-up Businesses (RSB) to take credit if they do not meet the gross 

receipts reduction test

‣ Must have begun business after Feb 15, 2020

‣ No more than $1 Mil in average annual gross receipts over a specified period

‣ Not subject to a shutdown order and no decrease in gross receipts

‣ (effective 7/1/21) Severely Financially Distressed Employer 

‣ Can still qualify with only 10% reduction in gross receipts (compared to 2019)

‣ Elimination of services requirement for employers with > 500 employees

‣ NOTE – ARPA has imposed 5-year statute of limitations for ERCs

EMPLOYEE RETENTION CREDIT – NEW OPPORTUNITIES 
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‣ Employer-sponsored group medical plans must evaluate and 

document that mental health and medical coverage apply equally.

‣ The mental health parity requirements apply to quantitative 

treatment limitations (example: visit limits & co-pays) and 

nonquantitative treatment limitations (example: preauthorization 

requirements & levels of care requirements).  

‣ Plan’s can be challenged by participants via claims litigation and 

DOL-EBSA enforcement actions.

MENTAL HEALTH PARITY – EMPLOYERS MUST PROVE COMPLIANCE
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‣ The Consolidated Appropriations Act of 2021 amended the mental health parity 

requirement to require sponsors of group medical plans to analyze and 

document a comparative analysis of the design and application of the plan’s 

nonquantitative treatment limitations. Requirement effective February 10, 2021.

‣ The comparative analyses should including :

‣ Coverage terms regarding benefit limits.

‣ Factors used to determine when the limits will apply.

‣ Comparative analyses demonstrating that the application of coverage limits for mental 

health/substance use disorder benefits, as written and in operation, are comparable 

to—and no more stringent than—limits applied to medical/surgical benefits.

‣ The DOL has a 39-page on-line tool for plan sponsors to use.

MENTAL HEALTH PARITY – EMPLOYERS MUST PROVE COMPLIANCE
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‣ What should employer / plan sponsors do next?

‣ Contact the group medical plan’s group insurer or TPA (if self-

funded) . . . If you’ve not already done so.

‣ Determine what steps these providers are taking to assist with 

compliance with this new requirement.

‣ Be prepared to respond to DOL / EBSA request for comparative 

analysis.  Expect that some plan participants (including their 

legal counsel) may request as part of a plan document / claim 

file request as part of a benefit claim dispute.

MENTAL HEALTH PARITY – EMPLOYERS MUST PROVE COMPLIANCE



www.nexsenpruet.comCOVID-19: MANAGING HR, BENEFITS, ETC.

TELECOMMUTING DURING THE PANDEMIC

26

‣ Tax Reporting - Consider employee withholding, employer income tax, 

sales and use tax, property tax (??)

‣ Other reporting obligations (SC examples)

‣ Certificate of Authority to Transact Business

‣ Unemployment Insurance

‣ Department of Social Services Registration

‣ Business License Tax/Fee

‣ Professional Licensure reporting

WHERE ARE YOUR EMPLOYEES? 
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‣ South Carolina – Corporate Income/S&U Tax Nexus waived through 

9/30/2021 (See DOR Info Letter #21-8)

‣ BUT – “SC will not use the temporary change of an employee’s work location” 

to impose a withholding requirement; and an  out-of-state business is not 

subject to SC’s withholding requirement “solely due to the shift of employees 

working on the employer’s premises outside of SC to teleworking from SC”

‣ North Carolina – no guidance issued (general rules still apply)

‣ Georgia – Relocation not basis for establishing nexus (no deadline)

‣ BUT – relocation must be the “direct result of temporary remote work 

requirements” – this is limited to official work from home order or an order from 

a doctor

WHERE ARE YOUR EMPLOYEES? 
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Jim Rourke, JD, LL.M (Tax)

(803) 540-2030   jrourke@nexsenpruet.com

Nexsen Pruet, LLC

1230 Main Street, Suite 700

Columbia, SC 29201

mailto:jrourke@nexsenpruet.com
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South Carolina’s Data Breach Notification Statute 

SECTION 39-1-90. Breach of security of business data; notification; definitions; 

penalties; exception as to certain banks and financial institutions; notice to Consumer 

Protection Division. 

(A) A person conducting business in this State, and owning or licensing computerized 

data or other data that includes personal identifying information, shall disclose a breach 

of the security of the system following discovery or notification of the breach in the 

security of the data to a resident of this State whose personal identifying information 

that was not rendered unusable through encryption, redaction, or other methods was, or 

is reasonably believed to have been, acquired by an unauthorized person when the 

illegal use of the information has occurred or is reasonably likely to occur or use of the 

information creates a material risk of harm to the resident. The disclosure must be made 

in the most expedient time possible and without unreasonable delay, consistent with the 

legitimate needs of law enforcement, as provided in subsection (C), or with measures 

necessary to determine the scope of the breach and restore the reasonable integrity of 

the data system. 

(B) A person conducting business in this State and maintaining computerized data or 

other data that includes personal identifying information that the person does not own 

shall notify the owner or licensee of the information of a breach of the security of the 

data immediately following discovery, if the personal identifying information was, or is 

reasonably believed to have been, acquired by an unauthorized person. 

(C) The notification required by this section may be delayed if a law enforcement 

agency determines that the notification impedes a criminal investigation. The notification 

required by this section must be made after the law enforcement agency determines 

that it no longer compromises the investigation. 

(D) For purposes of this section: 

(1) "Breach of the security of the system" means unauthorized access to and acquisition 

of computerized data that was not rendered unusable through encryption, redaction, or 

other methods that compromises the security, confidentiality, or integrity of personal 

identifying information maintained by the person, when illegal use of the information has 

occurred or is reasonably likely to occur or use of the information creates a material risk 

of harm to a resident. Good faith acquisition of personal identifying information by an 

employee or agent of the person for the purposes of its business is not a breach of the 

security of the system if the personal identifying information is not used or subject to 

further unauthorized disclosure. 

(2) "Person" has the same meaning as in Section 37-20-110(10). 

 



(3) "Personal identifying information" means the first name or first initial and last name 

in combination with and linked to any one or more of the following data elements that 

relate to a resident of this State, when the data elements are neither encrypted nor 

redacted: 

(a) social security number; 

(b) driver's license number or state identification card number issued instead of a 

driver's license; 

(c) financial account number, or credit card or debit card number in combination with 

any required security code, access code, or password that would permit access to a 

resident's financial account; or 

(d) other numbers or information which may be used to access a person's financial 

accounts or numbers or information issued by a governmental or regulatory entity that 

uniquely will identify an individual. 

The term does not include information that is lawfully obtained from publicly available 

information, or from federal, state, or local governmental records lawfully made 

available to the general public. 

(E) The notice required by this section may be provided by: 

(1) written notice; 

(2) electronic notice, if the person's primary method of communication with the individual 

is by electronic means or is consistent with the provisions regarding electronic records 

and signatures in Section 7001 of Title 15 USC and Chapter 6, Title 11 of the 1976 

Code; 

(3) telephonic notice; or 

(4) substitute notice, if the person demonstrates that the cost of providing notice 

exceeds two hundred fifty thousand dollars or that the affected class of subject persons 

to be notified exceeds five hundred thousand or the person has insufficient contact 

information. Substitute notice consists of: 

(a) e-mail notice when the person has an e-mail address for the subject persons; 

(b) conspicuous posting of the notice on the web site page of the person, if the person 

maintains one; or 

(c) notification to major statewide media. 

(F) Notwithstanding subsection (E), a person that maintains its own notification 

procedures as part of an information security policy for the treatment of personal 

identifying information and is otherwise consistent with the timing requirements of this 

section is considered to be in compliance with the notification requirements of this 



section if the person notifies subject persons in accordance with its policies in the event 

of a breach of security of the system. 

(G) A resident of this State who is injured by a violation of this section, in addition to and 

cumulative of all other rights and remedies available at law, may: 

(1) institute a civil action to recover damages in case of a wilful and knowing violation; 

(2) institute a civil action that must be limited to actual damages resulting from a 

violation in case of a negligent violation of this section; 

(3) seek an injunction to enforce compliance; and 

(4) recover attorney's fees and court costs, if successful. 

(H) A person who knowingly and wilfully violates this section is subject to an 

administrative fine in the amount of one thousand dollars for each resident whose 

information was accessible by reason of the breach, the amount to be decided by the 

Department of Consumer Affairs. 

(I) This section does not apply to a bank or financial institution that is subject to and in 

compliance with the privacy and security provision of the Gramm-Leach-Bliley Act. 

(J) A financial institution that is subject to and in compliance with the federal Interagency 

Guidance Response Programs for Unauthorized Access to Consumer Information and 

Customer Notice, issued March 7, 2005, by the Board of Governors of the Federal 

Reserve System, the Federal Deposit Insurance Corporation, the Office of the 

Comptroller of the Currency, and the Office of Thrift Supervision, as amended, is 

considered to be in compliance with this section. 

(K) If a business provides notice to more than one thousand persons at one time 

pursuant to this section, the business shall notify, without unreasonable delay, the 

Consumer Protection Division of the Department of Consumer Affairs and all consumer 

reporting agencies that compile and maintain files on a nationwide basis, as defined in 

15 USC Section 1681a(p), of the timing, distribution, and content of the notice. 
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Before:  CALABRESI, KATZMANN, AND SULLIVAN, Circuit Judges.  

Plaintiff-Appellant Devonne McMorris appeals from an order of the United 
States District Court for the Southern District of New York (Furman, J.) dismissing 
her claims against Defendants-Appellees Carlos Lopez & Associates, LLC (“CLA”) 
and Carlos Lopez for lack of Article III standing.  McMorris, along with two other 
non-appealing plaintiffs, had initially filed a class-action complaint alleging a 
variety of state-law claims against CLA and its principal based on an errant email 
sent to all of CLA’s employees containing the sensitive personally identifiable 
information (“PII”) of approximately 130 current and former CLA workers.  On 
appeal, McMorris argues that the district court erred by dismissing her claims 
because, even though she did not allege that her PII had actually been misused as 
a result of CLA’s errant email, she alleged an increased risk of identity theft 
sufficient to confer Article III standing.  We agree that in the context of 
unauthorized data disclosures, plaintiffs may establish an Article III injury in fact 
based solely on a substantial risk of identity theft or fraud, even when those 
plaintiffs have not yet been the victims of such identity theft or fraud.  
Nevertheless, the district court correctly concluded that McMorris failed to 
establish an injury in fact in this case. 

 
AFFIRMED. 

 
Abraham Z. Melamed, Derek Smith Law Group, 
PLLC, New York, NY, for Plaintiff-Appellant 
Devonne McMorris. 

 
Joseph R. Palmore, Morrison & Foerster LLP, 
Washington, DC (Michael B. Miller, Lena H. 
Hughes, Janie Buckley, Morrison & Foerster LLP, 
New York, NY, on the brief), for Defendants-Appellees 
Carlos Lopez & Associates, LLC and Carlos Lopez. 
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RICHARD J. SULLIVAN, Circuit Judge: 

Plaintiff-Appellant Devonne McMorris appeals from an order of the United 

States District Court for the Southern District of New York (Furman, J.) dismissing 

her claims against Defendants-Appellees Carlos Lopez & Associates, LLP and 

Carlos Lopez for lack of subject-matter jurisdiction because McMorris and her co-

plaintiffs failed to allege an injury in fact sufficient to confer Article III standing.  

For the reasons set forth below, we affirm. 

I.  Background 

This case involves the intersection of two phenomena that have become 

increasingly common in our digitized world:  data breaches and inadvertent mass 

emails. 

Carlos Lopez & Associates, LLP (“CLA”) provides mental and behavioral 

health services to veterans, service members, and their families and communities.1  

 
1 We draw the following facts from McMorris’s operative complaint and from the transcript of 
the oral argument before the district court, as is proper when considering a dismissal for lack of 
subject-matter jurisdiction.  See Libertarian Party of Erie Cnty. v. Cuomo, 970 F.3d 106, 120–21 (2d 
Cir. 2020) (explaining that, when considering a motion to dismiss “for lack of statutory or 
constitutional power to adjudicate the action,” a court may refer to evidence outside the 
pleadings), petition for cert. filed, No. 20-1151 (Feb. 23, 2021).  In the present context involving a 
facial challenge to the district court’s jurisdiction, we assume the facts in the complaint to be true 
“unless contradicted by more specific allegations or documentary evidence,” and “we construe 
all reasonable inferences to be drawn from those factual allegations in [McMorris’s] favor.”  
Amidax Trading Grp. v. S.W.I.F.T. SCRL, 671 F.3d 140, 145 (2d Cir. 2011). 
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In June 2018, a CLA employee accidentally sent an email to all of the 

approximately 65 employees at the company.  Attached to the email was a 

spreadsheet containing sensitive personally identifiable information (“PII”) – 

including Social Security numbers, home addresses, dates of birth, telephone 

numbers, educational degrees, and dates of hire – of approximately 130 then-

current and former CLA employees.  Two weeks later, CLA emailed its then-

current employees to address the accidental email, but it did not contact any 

former employees regarding the disclosure or take any other corrective action. 

After the PII spreadsheet was circulated, three individuals whose 

information had been shared – Robin Steven, Sean Mungin, and Devonne 

McMorris (“Plaintiffs”) – filed a class-action complaint against CLA and its 

principal, Carlos Lopez.  In their operative complaint, Plaintiffs asserted state-law 

claims for negligence, negligence per se, and statutory consumer protection 

violations on behalf of classes in California, Florida, Texas, Maine, New Jersey, and 

New York.  They alleged that CLA “breached its duty to protect and safeguard 

[their] personal information and to take reasonable steps to contain the damage 

caused where such information was compromised.”  App’x 2.  Although Plaintiffs 

did not allege that they had been the victims of fraud or identity theft as a result 
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of the errant email, they claimed that, because their PII had been disclosed to all of 

CLA’s then-current employees, they were “at imminent risk of suffering identity 

theft” and becoming the victims of “unknown but certainly impending future 

crimes.”  Id. at 6, 9.  Moreover, while they did not allege that the PII in the 

spreadsheet was ever shared with anyone outside of CLA or taken or misused by 

any third parties, Plaintiffs claimed that they cancelled credit cards, purchased 

credit monitoring and identity theft protection services, and spent time assessing 

whether they should apply for new Social Security numbers after the email 

incident. 

CLA moved to dismiss Plaintiffs’ claims for, among other things, lack of 

Article III standing.  But before the deadline for Plaintiffs’ response to the motion 

to dismiss, the parties reached a class settlement, which they asked the district 

court to approve.  In advance of the scheduled class settlement fairness hearing, 

the district court sua sponte ordered further briefing on whether Plaintiffs 

possessed Article III standing. 

At the fairness hearing held on November 14, 2019, the court informed the 

parties of its preliminary conclusion that Plaintiffs lacked Article III standing 

because they failed to allege “an injury that is concrete and particularized and 
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certainly impending.”  App’x 67.  The district court emphasized that “the parties 

concede that there is no evidence that any class members’ identity was actually 

stolen . . . , let alone misused,” and that the sharing of Plaintiffs’ PII “was not the 

result of any intentional act by third parties,” such as “hacking or some sort of 

criminal conduct from which it could be inferred that those [who] retained data 

intended to and were likely to misuse it.”  Id. at 69.  Rather, “the gravamen of the 

claim in this case is that defendants essentially acted with insufficient care by 

sharing [PII] of class members with employees within the company.”  Id. 

On November 22, 2019, the district court issued a written opinion formally 

denying the outstanding motion for approval of the class settlement and 

dismissing the case for lack of subject-matter jurisdiction.  See Steven v. Carlos Lopez 

& Assocs., LLC, 422 F. Supp. 3d 801, 807 (S.D.N.Y. 2019).  In that opinion, the district 

court noted that, unlike several other circuits, the Second Circuit has not yet 

addressed whether plaintiffs alleging the theft or inadvertent disclosure of their 

data may establish standing to bring claims against the entity that held their data 

based on an increased risk of future identity theft or fraud.  See id. at 804.  The 

district court explained, however, that even if the Second Circuit were to recognize 

such a theory, “it would be of no help to Plaintiffs in this case” because they failed 
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to allege facts indicating that they faced “certainly impending” identity theft or 

fraud, or even a “substantial risk” of such harm.  Id. (internal quotation marks 

omitted).  The district court recognized that, unlike the cases in which other 

circuits have held that data breach victims have established standing based on a 

risk of future identity theft, Plaintiffs here did not allege that their data had been 

misused in any way or compromised as the result of an intentionally targeted data 

theft.  See id. at 804–05.  Indeed, the district court observed that “it is arguably a 

misnomer to even call this case a ‘data breach’ case,” since, “[a]t best, the data was 

‘misplaced’” by an internal CLA employee rather than taken by a third party.  Id. 

at 806 n.3 (internal citations omitted). 

The district court also held that Plaintiffs could not establish an Article III 

injury in fact based on “the time and money spent monitoring or changing their 

financial information and accounts.”  Id. at 807.  The court explained that, since 

Plaintiffs failed to allege a substantial risk of identity theft or that such harm was 

certainly impending, they could not establish standing by, in essence, inflicting 

harm on themselves based on a speculative fear of future identity theft.  See id. 

After concluding that Plaintiffs lacked Article III standing, the district court 

held that it was “powerless to approve the parties’ proposed class settlement” and 
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dismissed the case for lack of subject-matter jurisdiction.  Id. (internal quotation 

marks omitted).  Following the district court’s decision, McMorris (without the 

other named Plaintiffs) appealed. 

II.  Discussion 

“The existence of standing is a question of law that we review de novo.”  

Shain v. Ellison, 356 F.3d 211, 214 (2d Cir. 2004).  Because federal courts are courts 

of limited jurisdiction, if a “court determines at any time that it lacks subject-matter 

jurisdiction, the court must dismiss the action.”  Fed. R. Civ. P. 12(h)(3).  That is so 

even when a court is asked only to approve a class-action settlement, since “[a] 

court is powerless to approve a proposed class settlement if it lacks jurisdiction 

over the dispute.”  Frank v. Gaos, 139 S. Ct. 1041, 1046 (2019).  In a class action, 

“federal courts lack jurisdiction if no named plaintiff has standing.”  Id. 

“To establish standing under Article III of the Constitution, a plaintiff must 

demonstrate (1) that he or she suffered an injury in fact that is concrete, 

particularized, and actual or imminent, (2) that the injury was caused by the 

defendant, and (3) that the injury would likely be redressed by the requested 

judicial relief.”  Thole v. U.S. Bank N.A., 140 S. Ct. 1615, 1618 (2020).  “The party 

invoking federal jurisdiction bears the burden of establishing” each element of 
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standing, which “must be supported in the same way as any other matter on which 

the plaintiff bears the burden of proof, i.e., with the manner and degree of evidence 

required at successive stages of litigation.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 

561 (1992).  This case concerns only the first element of Article III standing:  the 

existence of an injury in fact. 

With respect to that element, the Supreme Court has made clear that 

“allegations of possible future injury” or even an “objectively reasonable 

likelihood” of future injury are insufficient to confer standing.  Clapper v. Amnesty 

Int’l USA, 568 U.S. 398, 409–10 (2013) (internal quotation marks, alterations, and 

emphasis omitted).  Rather, a future injury constitutes an Article III injury in fact 

only “if the threatened injury is certainly impending, or there is a substantial risk 

that the harm will occur.”  Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) 

(internal quotation marks omitted). 

This Court has not yet addressed whether a plaintiff may establish standing 

based on a risk of future identity theft or fraud stemming from the unauthorized 

disclosure of that plaintiff’s data.  Some courts have suggested that there is a circuit 

split on the issue.  See, e.g., Tsao v. Captiva MVP Rest. Partners, LLC, 986 F.3d 1332, 

1340 (11th Cir. 2021); Beck v. McDonald, 848 F.3d 262, 273–74 (4th Cir. 2017); Katz v. 
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Pershing, LLC, 672 F.3d 64, 80 (1st Cir. 2012).  But in actuality, no court of appeals 

has explicitly foreclosed plaintiffs from establishing standing based on a risk of 

future identity theft – even those courts that have declined to find standing on the 

facts of a particular case.  See, e.g., In re SuperValu, Inc., 870 F.3d 763, 773 (8th Cir. 

2017) (declining to hold that “evidence of misuse following a data breach is 

necessary for a plaintiff to establish standing” despite finding that certain plaintiffs 

lacked standing); see also Tsao, 986 F.3d at 1343 (“Of course, as our sister Circuits 

have recognized, evidence of actual misuse is not necessary for a plaintiff to 

establish standing following a data breach.”). 2   Indeed, requiring plaintiffs to 

allege that they have already suffered identity theft or fraud as the result of a data 

breach would seem to run afoul of the Supreme Court’s recognition that “[a]n 

allegation of future injury may suffice” to establish Article III standing “if the 

threatened injury is certainly impending, or there is a substantial risk that the harm 

will occur.”  Susan B. Anthony List, 573 U.S. at 158 (internal quotation marks 

 
2 The Third Circuit’s decision in Reilly v. Ceridian Corp. perhaps comes closest to unilaterally 
rejecting an “increased-risk” theory of injury in fact in the context of a data breach.  See 664 F.3d 
38, 45 (3d Cir. 2011) (“In data breach cases where no misuse is alleged, however, there has been 
no injury[.]”).  But even there, the Third Circuit distinguished analogous cases from the Ninth 
and Seventh Circuits on their facts instead of rejecting the “increased-risk” theory altogether.  See 
id. at 44 (explaining that, in contrast to those cases, “there [was] no evidence that the intrusion” 
in Reilly “was intentional or malicious” or that any “identifiable taking occurred; all that [was] 
known [was] that a firewall was penetrated”). 
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omitted).  We therefore join all of our sister circuits that have specifically 

addressed the issue in holding that plaintiffs may establish standing based on an 

increased risk of identity theft or fraud following the unauthorized disclosure of 

their data.3 

Of course, the fact that plaintiffs may establish standing based on an 

“increased-risk” theory does not mean that the Plaintiffs have done so here.  As 

the district court recognized, the courts that have confronted standing in the 

context of the unauthorized disclosure of data have considered certain factors that 

weigh in favor of finding an Article III injury in fact.  And while none of these 

factors is alone necessary or sufficient to confer standing, they all bear on whether 

the risk of identity theft or fraud is sufficiently “concrete, particularized, and . . . 

imminent.”  Thole, 140 S. Ct. at 1618.  We therefore endorse those factors here, most 

of which are not implicated in this case. 

 
3 We express no view on the separate but related question of whether plaintiffs may allege a 
present injury in fact stemming from the violation of a statute designed to protect individuals’ 
privacy, which primarily involves the application of the Supreme Court’s decision in Spokeo, Inc. 
v. Robins, 136 S. Ct. 1540 (2016).  See, e.g., In re Horizon Healthcare Servs. Inc. Data Breach Litig., 846 
F.3d 625, 634, 636–38 (3d Cir. 2017).  Here, Plaintiffs brought claims asserting only a risk of future 
identity theft or fraud, so we have no reason to address this privacy-based theory of standing.  
See id. at 639 n.20 (distinguishing that case from Reilly v. Ceridian Corp. because, in Horizon, the 
plaintiffs were “not complaining solely of future injuries”). 
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First, and most importantly, our sister circuits have consistently considered 

whether the data at issue has been compromised as the result of a targeted attack 

intended to obtain the plaintiffs’ data.  See, e.g., In re U.S. Off. of Pers. Mgmt. Data 

Sec. Breach Litig., 928 F.3d 42, 57–58 (D.C. Cir. 2019) (“OPM”); In re Zappos.com, Inc., 

888 F.3d 1020, 1029 n.13 (9th Cir. 2018) (“Zappos”); Galaria v. Nationwide Mut. Ins. 

Co., 663 F. App’x 384, 388–90 (6th Cir. 2016).  Where plaintiffs fail to present 

evidence or make any allegations that an unauthorized third party purposefully 

obtained the plaintiffs’ data, courts have regularly held that the risk of future 

identity theft is too speculative to support Article III standing.  See, e.g., Beck, 848 

F.3d at 274–75; Katz, 672 F.3d at 80; Reilly v. Ceridian Corp., 664 F.3d 38, 44 (3d Cir. 

2011).  By contrast, where plaintiffs demonstrate that a malicious third party 

intentionally targeted a defendant’s system and stole plaintiffs’ data stored on that 

system, courts have been more willing to find that those plaintiffs have established 

a likelihood of future identity theft or fraud sufficient to confer standing.  As the 

Seventh Circuit explained in the context of a targeted cyberattack of a department 

store’s customer database:  “Why else would hackers break into a store’s database 

and steal consumers’ private information?  Presumably, the purpose of the hack 
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is, sooner or later, to make fraudulent charges or assume those consumers’ 

identities.”  Remijas v. Neiman Marcus Grp., LLC, 794 F.3d 688, 693 (7th Cir. 2015). 

Second, while not a necessary component of establishing standing, courts 

have been more likely to conclude that plaintiffs have established a substantial risk 

of future injury where they can show that at least some part of the compromised 

dataset has been misused – even if plaintiffs’ particular data subject to the same 

disclosure incident has not yet been affected.  For example, in the context of a data 

breach into an online retailer’s customer database, the Ninth Circuit explained that 

although the specific plaintiffs in that case had not experienced any fraudulent 

activity, allegations that other customers whose data was compromised in the same 

data breach had reported fraudulent charges on their credit cards helped establish 

that the plaintiffs were at a substantial risk of future fraud.  See Zappos, 888 F.3d at 

1027, 1027 n.7; see also OPM, 928 F.3d at 58 (“[A] hacker’s ‘intent’ to use breach 

victims’ personal data for identity theft becomes markedly less important where, 

as here, several victims allege that they have already suffered identity theft and 

fraud as a result of the breaches.”).  Similarly, evidence that plaintiffs’ data is 

already being misused, even if that misuse has not yet resulted in an actual or 

attempted identity theft, can also support a finding that those plaintiffs are at a 
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substantial risk of identity theft or fraud.  As one court in this Circuit recently 

recognized, allegations that the plaintiffs’ PII was available for sale on the 

Dark Web 4  following a data breach – and could therefore be purchased by 

cybercriminals at any moment to commit identity theft or fraud – provided strong 

support for the conclusion that those plaintiffs had established an Article III injury 

in fact.  See Fero v. Excellus Health Plan, Inc., 304 F. Supp. 3d 333, 341, 344–45 

(W.D.N.Y. 2018). 

Finally, courts have looked to the type of data at issue, and whether that 

type of data is more or less likely to subject plaintiffs to a perpetual risk of identity 

theft or fraud once it has been exposed.  Naturally, the dissemination of high-risk 

information such as Social Security numbers and dates of birth – especially when 

accompanied by victims’ names – makes it more likely that those victims will be 

subject to future identity theft or fraud.  See, e.g., Attias v. CareFirst, Inc., 865 F.3d 

620, 628 (D.C. Cir. 2017).  By contrast, less sensitive data, such as basic publicly 

 
4 “The Dark Web is a general term that describes hidden Internet sites that users cannot access 
without using special software.”  Kristin Finklea, Cong. Rsch. Serv., 7-5700, Dark Web 2 (2017).  
“Not surprisingly, criminals and other malicious actors . . . use the [D]ark [W]eb to carry out 
technology-driven crimes, such as computer hacking, identity theft, credit card fraud, and 
intellectual property theft.”  Ahmed Ghappour, Searching Places Unknown: Law Enforcement 
Jurisdiction on the Dark Web, 69 Stan. L. Rev. 1075, 1090 (2017). 
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available information, or data that can be rendered useless to cybercriminals does 

not pose the same risk of future identity theft or fraud to plaintiffs if exposed.  So, 

for example, where a plaintiff’s credit card number was stolen as part of a data 

breach, but she promptly cancelled her credit card “and no other [PII] – such as 

her birth date or Social Security number – [was] alleged to have been stolen,” we 

have found that the plaintiff failed to allege “how she [could] plausibly face a 

threat of future fraud.”  Whalen v. Michaels Stores, Inc., 689 F. App’x 89, 90 (2d Cir. 

2017) (summary order); see also Tsao, 986 F.3d at 1344 (explaining that the plaintiff 

had “immediately cancelled his credit cards following disclosure of the [data] 

breach, effectively eliminating the risk of credit card fraud in the future”). 

These factors are by no means the only ones relevant to determining 

whether plaintiffs have shown an injury in fact based on an increased risk of future 

identity theft or fraud.  After all, determining standing is an inherently fact-specific 

inquiry that “requires careful judicial examination of a complaint’s allegations to 

ascertain whether the particular plaintiff is entitled to an adjudication of the 

particular claims asserted.”  Allen v. Wright, 468 U.S. 737, 752 (1984).  Nevertheless, 

these are the considerations that our sister circuits have most consistently 

addressed in the context of data breaches and other data exposure incidents, and 
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we agree that they provide helpful guidance in assessing whether plaintiffs have 

adequately alleged an injury in fact. 

We therefore hold that courts confronted with allegations that plaintiffs are 

at an increased risk of identity theft or fraud based on an unauthorized data 

disclosure should consider the following non-exhaustive factors in determining 

whether those plaintiffs have adequately alleged an Article III injury in fact:  

(1) whether the plaintiffs’ data has been exposed as the result of a targeted attempt 

to obtain that data; (2) whether any portion of the dataset has already been 

misused, even if the plaintiffs themselves have not yet experienced identity theft 

or fraud; and (3) whether the type of data that has been exposed is sensitive such 

that there is a high risk of identity theft or fraud. 

In addition to the “increased-risk” theory of injury in fact, this case presents 

a related question of standing:  where plaintiffs take steps to protect themselves 

following an unauthorized data disclosure, can the cost of those proactive 

measures alone constitute an injury in fact?  We agree with the district court that 

the answer is “no.”  See Carlos Lopez & Assocs., 422 F. Supp. 3d at 807.  That is, 

where plaintiffs have shown a substantial risk of future identity theft or fraud, 

“any expenses they have reasonably incurred to mitigate that risk likewise qualify 
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as injury in fact.”  OPM, 928 F.3d at 59; see also Hutton v. Nat’l Bd. of Exam’rs in 

Optometry, Inc., 892 F.3d 613, 622 (4th Cir. 2018); Lewert v. P.F. Chang’s China Bistro, 

Inc., 819 F.3d 963, 966–67 (7th Cir. 2016).  But where plaintiffs “have not alleged a 

substantial risk of future identity theft, the time they spent protecting themselves 

against this speculative threat cannot create an injury.”  SuperValu, 870 F.3d at 771; 

see also Tsao, 986 F.3d at 1344–45; Beck, 848 F.3d at 276–77; Reilly, 664 F.3d at 46.  

This notion stems from the Supreme Court’s guidance in Clapper, where it noted 

that plaintiffs “cannot manufacture standing merely by inflicting harm on 

themselves based on their fears of hypothetical future harm that is not certainly 

impending.”  568 U.S. at 416. 

With these principles in mind, this case presents a relatively straightforward 

situation in which Plaintiffs have failed to show that they are at a substantial risk 

of future identity theft or fraud sufficient to establish Article III standing.  First, 

Plaintiffs never alleged that their data was intentionally targeted or obtained by a 

third party outside of CLA.  While it is true that McMorris and the other Plaintiffs 

claimed that their PII was disclosed in an unauthorized manner to then-current 

CLA employees, they did not allege that anyone outside of CLA ever obtained 

their PII.  Far from being a “sophisticated” or “malicious” cyberattack “carried out 
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to obtain sensitive information for improper use,” OPM, 928 F.3d at 52 (internal 

quotation marks omitted), this case merely involves the inadvertent disclosure of 

PII due to an errant email sent to approximately 65 employees. 

This case is therefore comparable to the exposure of data in Beck.  There, the 

Fourth Circuit considered two separate incidents in which the plaintiffs’ data was 

exposed:  one in which an unencrypted laptop containing sensitive patient 

information records was either misplaced or stolen from the defendant hospital, 

and another in which four boxes of pathology reports (containing PII of over 2,000 

patients) were also either misplaced or stolen.  See Beck, 848 F.3d at 267–68.  

Distinguishing those incidents from others in which plaintiffs alleged that “the 

data thief intentionally targeted the personal information compromised in the data 

breaches,” the Beck court held that the plaintiffs’ alleged risk of future identity theft 

was “too speculative” because it required the court to “engage with the same 

‘attenuated chain of possibilities’ rejected by the [Supreme] Court in Clapper.”  Id. 

at 274–75 (quoting Clapper, 568 U.S. at 410).  Here, this “chain of possibilities” is 

similarly attenuated:  we would have to assume that then-current employees of 

CLA (a company that, as the district court noted, regularly deals with the highly 

sensitive personal information of its clients) would either misuse the data 
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themselves or leak or expose the spreadsheet containing Plaintiffs’ PII to a 

malicious third party, and, if the latter, that such a third party would then misuse 

Plaintiffs’ PII.  As in Beck, Plaintiffs’ allegations are simply insufficient to establish 

even a “substantial risk” of such harm.  Id. at 275 (quoting Clapper, 568 U.S. at 414 

n.5). 

Second, Plaintiffs do not allege that their data (or the data of any other then-

current or former CLA employees) was in any way misused because of the 

accidental email.  Again, while plaintiffs need not show that they have already 

experienced identity theft or fraud to adequately plead an Article III injury in fact, 

Plaintiffs do not allege any facts suggesting that their PII was misused following 

the accidental email here, which distinguishes this case from those in which 

plaintiffs have shown that some part of the exposed dataset was compromised.  

See, e.g., OPM, 928 F.3d at 58–59; Zappos, 888 F.3d at 1027; Galaria, 663 F. App’x at 

389 n.1; Remijas, 794 F.3d at 692; Fero, 304 F. Supp. 3d at 341–42.5 

 
5 For the first time on appeal, McMorris refers to allegations in a never-filed “Second Amended 
Complaint” that a handful of CLA employees opened the mistaken email, that at least six 
employees downloaded the spreadsheet, and that at least one of those employees forwarded the 
email to a personal email address.  McMorris does not dispute that these allegations were never 
presented to the district court, and they are therefore not part of the “record on appeal.”  See Fed. 
R. App. P. 10(a).  We also decline to supplement the record with these new allegations pursuant 
to Federal Rule of Appellate Procedure 10(e), which “is not a device for presenting evidence to 
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Finally, while the information that was inadvertently disclosed by CLA 

included the sort of PII that might put Plaintiffs at a substantial risk of identity 

theft or fraud, in the absence of any other facts suggesting that the PII was 

intentionally taken by an unauthorized third party or otherwise misused, this 

factor alone does not establish an injury in fact.6  To hold otherwise would allow 

plaintiffs to string together a lengthy “chain of possibilities” resulting in injury.  

Clapper, 568 U.S. at 410.  Accordingly, we conclude that the sensitive nature of 

McMorris’s internally disclosed PII, by itself, does not demonstrate that she is at a 

substantial risk of future identity theft or fraud.7 

 

 
this Court that was not before the trial judge.”  Natofsky v. City of New York, 921 F.3d 337, 344 (2d 
Cir. 2019) (internal quotation marks omitted), cert. denied 140 S. Ct. 2668 (2020). 

6 Of course, there may be situations in which the nature of the data itself reveals that plaintiffs are 
not substantially at risk of identity theft as a result of the exposure.  See, e.g., SuperValu, 870 F.3d 
at 770; Whalen, 689 F. App’x at 90 (finding no injury where the compromised data included credit 
card numbers divorced from any PII).  We simply note that plaintiffs do not necessarily suffer an 
injury in fact any and every time there has been a disclosure involving more sensitive data. 

7 McMorris does not press the alternative theory of injury in fact suggested by her complaint – 
namely, that she and the other Plaintiffs suffered an injury by means of the time and money spent 
monitoring or changing their financial information and accounts.  Accordingly, she has waived 
any reliance on this alternative theory of harm.  See Norton v. Sam’s Club, 145 F.3d 114, 117 (2d Cir. 
1998).  Nevertheless, such a theory would fail for the simple reason that McMorris has failed to 
show that she is at a substantial risk of future identity theft, so “the time [she] spent protecting 
[herself] against this speculative threat cannot create an injury.”  SuperValu, 870 F.3d at 771 (citing 
Clapper, 568 U.S. at 416). 
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III.  Conclusion 

Because McMorris did not allege that her PII was subject to a targeted data 

breach or allege any facts suggesting that her PII (or that of any others) was 

misused, the district court correctly dismissed her complaint for failure to establish 

an Article III injury in fact. 

We have considered McMorris’s remaining arguments that are properly 

before us and find them to be without merit.  Accordingly, the district court’s 

judgment is affirmed. 
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As of early May 2021, South Carolina is on track to pass a paid family leave act for State 

employees. The Act would undoubtedly create a narrow, but significant, change to the landscape 

of leave laws in the State. Currently, private employers with 50 or more employees within a 75-

mile radius are required to offer 12 weeks of leave pursuant to the Family Medical Leave Act, but 

are only required to offer the leave to employees who have worked for the employer for at least 12 

months and for 1,250 hours during the 12 months preceding the leave. Public agency employers, 

as well as public and private schools, are also required to offer FMLA leave, regardless of the 

number of employees employed by the agency or school.  Private employers with fewer than 50 

employees are not required to offer FMLA leave nor are they required to offer any type of 

maternity or paternity leave.  

Separate from FMLA requirements, employers are required to offer medical leave pursuant 

to workers’ compensation laws and may be required to offer temporary leave in narrow 

circumstances when the leave qualifies as a reasonable accommodation for an employee with a 

disability. Additionally, pursuant to the South Carolina Pregnancy Accommodations Act (which 

was passed in 2018), employers with fifteen or more employees may also be required to provide 

temporary leave as a reasonable accommodation to employees who are pregnant or who have 

recently given birth, although the Act does not specifically list “leave” as a potential reasonable 

accommodation.  

South Carolina’s pending bill would expand leave options by creating maternity and 

paternity leave for full time employees after the birth or adoption of a child. The bill includes a 



significant distinction from the Family Medical Leave Act – the leave offered under South 

Carolina’s proposed bill is paid leave. While the bill has exceptions (notably, it only applies to 

State employees), it will serve as a significant step forward in protecting State employees in South 

Carolina and may have a trickle-down effect for employees who work for private companies. The 

benefit for employees is obvious, but based on research from across the nation, the benefit for 

employers could be significant as well.  

If passed, Bill H.35601 would amend Section 8-11-50 of the South Carolina Code which 

found in Title 8 (Public Officers and Employees), Chapter 11 (State Officers and Employees), 

Article 1 (General Provisions). Currently, Section 8-11-50 relates only to compensatory time for 

State employees who work on legal holidays. Several of the preceding sections relate to leave. 

Section 8-11-40 requires that full time state employees be given fifteen days’ paid sick leave and 

allows employees to use ten of those days to care for ill members of their immediate families. 

Section 8-11-155 also allows employees to use up to six weeks of accrued sick leave to care for 

an adopted child after placement, but only if the employee is the “person who is primarily 

responsible for furnishing the care and nurture of the child.” Section 8-11-177 provides for three 

days of funeral leave. The Chapter does not currently provide for any maternity or paternity leave 

for employees.   

The proposed bill would provide “any person employed by th[e] State, its departments, 

agencies, or institutions in a FTE position” twelve weeks of leave to care for a child after childbirth 

or adoption. The employee may only use twelve weeks of leave during a twelve-month period and 

must use the leave consecutively. FMLA can be used intermittently. Even if more than one 

qualifying event (birth or adoption) occurs during a twelve-month period, only twelve weeks may 

 
1 https://www.scstatehouse.gov/sess124_2021-2022/bills/3560.htm 



be used during that period. The leave does not have to be used immediately after childbirth or 

adoption but must be used within twelve months from the birth or adoption or it is forfeited.  

Under the current proposed language of the bill, the paid family leave would run 

concurrently to leave taken pursuant to the FMLA or any other leave which the employee  may be 

entitled to as a result of the qualifying event.  However, the proposed language specifically notes 

that the leave is not annual leave or sick leave and using the leave does not result in a deduction 

from an employee’s accrued leave balance nor does an employee have to exhaust these forms of 

leave (annual or sick leave) before becoming eligible for family leave. Furthermore, an employee 

continues to accrue annual and sick leave at his or her normal accrual rate while using family leave.   

Notably, Section 8-11-155 of the Code (which provides that a State employee can use up 

to six weeks of accrued sick leave to care for an adopted child) would be repealed under the 

proposed language of the Bill. Adoptive families could use the proposed 12 weeks of paid leave 

to care for an adopted child but would not be able to rely on Section 8-11-155 for an additional six 

weeks of leave. Because the proposed paid leave does not result in a deduction from an employee’s 

accrued leave balance, employees would still have access to their sick leave and could use up to 

ten days of sick leave annually to care for ill members of their immediate family, including the 

newly adopted child.  

The Bill not only provides for paid leave for mothers after the birth or adoption of a child, 

but also for fathers. Similarly, FMLA can be utilized by men or women following the birth or 

adoption of a child, but, unlike the proposed State family leave, FMLA leave is never required to 

be paid. Under the proposed South Carolina bill, a family with both parents working for the State 

could arrange for a new child to be cared for by a parent for a total of 24 weeks during the child’s 



first year, all without losing any income. This is a significant benefit for children and parents, not 

only in regards to bonding, but also in regards to physical and mental health.  

From a financial perspective, even in an employee works for an employer who is covered 

by the FMLA, many employees cannot afford to take 12 weeks of unpaid leave after the birth or 

adoption of a child. After many years of considering the issue, the federal government has recently 

begun offering some paid family leave. Beginning at the end of 2020, some Federal employees 

became eligible for up to 12 weeks of paid parental leave after the birth or placement of a child for 

adoption or foster care pursuant to the Federal Employee Paid Leave Act.2 The Federal Act differs 

from the proposed South Carolina Act in that it allows for leave after foster care placement (the 

proposed SC Bill does not), it only applies to employees who meet FMLA eligibility requirements 

(such as time and hours worked for the employer prior to the request for leave) and it requires 

employees to agree to work for the employing agency for at least 12 weeks subsequent to the leave.  

President Biden’s proposed American Families Plan would significantly expand current leave laws 

and provide employees with paid leave to to bond with a new child, care for a seriously ill family 

member, heal from a serious illness, find safety from sexual assault, stalking, or domestic violence, 

and cope with military deployment and the death of a loved one.3 The proposed Healthy Families 

Act would also require employers to allow employees to accrue seven days of paid sick leave 

annually. Private employers in South Carolina are currently not required to provide employees 

with any sick leave. According to a September 2020 Report from the U.S. Department of Labor, 

over 30 million workers, including 67 percent of low-wage workers, do not have access to a single 

paid sick day.4  

 
2 https://www.commerce.gov/hr/paid-parental-leave-federal-employees 
3 https://www.whitehouse.gov/briefing-room/statements-releases/2021/04/28/fact-sheet-the-american-families-plan/ 
4 https://www.bls.gov/ncs/ebs/benefits/2020/employee-benefits-in-the-united-states-march-2020.pdf 



According to a report from the Washington Center for Equitable Growth5 from April of 

2021, at least ten states have currently implemented (or begun to implement) paid family and 

medical leave programs but the United States remains the only advanced economy that does not 

guarantee any paid family and medical leave to its workforce. The Economist reported in 2019 

that the US was one of only two countries in the world without any type of statutory national policy 

of paid maternity leave.6 In March of 2021 (one year after the coronavirus pandemic began), the 

participation rate of U.S. women in the workforce was 56.1% which was a 33-year low.7 Data 

indicates that new mothers in California (which has a paid leave law) are up to 18 percentage 

points more likely to be working a year after the birth of their child compared to peers prior to the 

implementation of California’s paid leave policy.8  

Parental paid leave has also been linked to positive mental and physical health outcomes 

in children, particularly children from families with lower socioeconomic status, suggesting that 

access to paid leave provided additional benefits to families that previously could not take leave 

due to economic concerns or lack of access.9  Research also indicates that a majority of businesses 

support paid leave programs even several years after implementing the programs and find that the 

paid leave policies have no noticeable negative effect on productivity, profitability, or turnover 

and often have a positive effect on these metrics, as well as on employee morale.10 Data suggests 

that paid leave policies can actually save money for businesses by reducing turnover. It is 

 
5 https://equitablegrowth.org/factsheet-what-does-the-research-say-about-the-economics-of-paid-leave/ 
6 https://www.economist.com/united-states/2019/07/18/america-is-the-only-rich-country-without-a-law-on-paid-

leave-for-new-parents 
7 https://equitablegrowth.org/factsheet-what-does-the-research-say-about-the-economics-of-paid-leave/ 
8 Id. 
9 Id. 
10 Id.; https://www.cepr.net/documents/publications/paid-family-leave-1-2011.pdf 



anticipated that the Federal Employees Paid Leave Act will save the federal government $50 

million in costs related to turnover.11  

The states which already offer paid leave offer varying types of leave. D.C. requires up to 

16 weeks of family leave as well as 16 weeks of medical leave for an employee’s own serious 

health condition during a two-year period. Leave must be shared by family members working for 

the same employer, but the leave applies to employees of private and public employers. Hawaii 

offers up to four weeks per year for birth, adoption, or to care for a family member with a serious 

health condition. The leave cannot be used for an employee’s own health condition or placement 

of a foster child and applies to any employee who has worked for six consecutive months for a 

private employer with 100 or more employees. Maine requires public employers with 25 or more 

employees and private employers with 15 or more employees to offer up to 10 weeks in two years 

for birth or adoption and does not require spouses to share leave. California uses the same 

eligibility requirements as FMLA (1,250 hours of service in preceding 12 months) and requires 

employers to provide six weeks of paid leave for employees to care for a seriously ill child, spouse, 

parent, or domestic partner or bond with a new child. The benefit is funded through employee-paid 

payroll taxes and provides approximately 55% of an employee’s weekly wage with a maximum 

weekly amount of $1,067. California also requires private employers with 50 or more employees 

and all public employers to provide 12 weeks of unpaid family leave plus four months of maternity 

leave. New Jersey and Rhode Island have similar combinations of unpaid and paid leave policies. 

New York began a phased in program in 2018 which now allows 12 weeks of paid leave at 67% 

of an employee’s average weekly wage for employees working for private employers. Connecticut 

offers up to 16 weeks in two years for the birth or adoption of a child or the employee’s own 

 
11 https://www.americanprogress.org/issues/women/news/2020/01/21/479555/rising-cost-inaction-work-family-

policies/ 



serious health condition or that of a family member. Minnesota, Oregon, Vermont, Washington, 

and Wisconsin also have policies for parental, family, and/or medical leave. In May of 2021, 

Georgia passed a bill requiring three weeks of paid parental leave for state employees after the 

birth, adoption, or foster care placement of a child.  

South Carolina’s proposed bill is a narrow extension of benefits already available under 

the Family Medical Leave Act but, just as the Pregnancy Accommodations Act did in 2018, it 

signals an effort to expand benefits for employees and could be followed by additional, more 

comprehensive legislation. Even if further legislation is not enacted, the passage of the Bill may 

encourage private employers to also offer paid leave either in an attempt to remain competitive 

with public employers or simply because they recognize that the benefit likely outweighs the cost.   
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Agency’s pandemic response





March 15, 2020 – April 26, 2021

REGULAR STATE UI $1.2 BILLION

FEDERAL PANDEMIC UNEMPLOYMENT COMPENSATION (FPUC) $3.4 BILLION

PANDEMIC UNEMPLOYMENT ASSISTANCE (PUA) $506 MILLION

PANDEMIC EMERGENCY UNEMPLOYMENT COMPENSATION (PEUC) $574 MILLION

EXTENDED BENEFITS (EB) $46.5 MILLION

LOST WAGES ASSISTANCE (LWA) $286.6 MILLION

MIXED EARNER UNEMPLOYMENT COMPENSATION (MEUC) $100,000

TOTAL PAID $6.04 BILLION

Since March 15, 2020 more than $6 BILLION DOLLARS has been paid to support South Carolinians.

FEDERAL AND STATE SUPPORT PROVIDED DURING PANDEMIC



FEDERAL AND STATE SUPPORT PROVIDED DURING PANDEMIC



Pandemic unemployment 
programs



THREE PIECES OF 
LEGISLATION Coronavirus Aid, Relief, and Economic Security Act

• Signed by Pres. Trump on March 27, 2020

Continued Assistance for Unemployed Workers Act

• Part of the Consolidated Appropriations Act, 2021

• Signed by Pres. Trump on December 27, 2020

American Rescue Plan Act of 2021

• Signed by Pres. Biden on March 11, 2021



SIX PROGRAMS

1. Federal Pandemic Unemployment Compensation (FPUC)
• $300 weekly add-on benefit for all types of unemployment assistance. 

2. Pandemic Unemployment Assistance (PUA)
• benefits to the self-employed, the underemployed, independent contractors, and 

individuals who have been unable to work as a direct result of COVID-19 (including 
individuals diagnosed with COVID-19 or instructed to quarantine)

3. Pandemic Emergency Unemployment Compensation (PEUC)
• Extension of unemployment benefits for claimants beyond the traditional 20 weeks. 

4. Mixed Earner Unemployment Compensation (MEUC)
• $100 weekly add-on benefit for those eligible for regular UI benefits, but also earned self-

employment income.

5. Federal funding of the one-week waiting period (“waiting week”)
• Funding for one week of benefits for states that waive the one-week waiting period 

claimants must typically serve prior to receiving UI benefits.  South Carolina waived its 
statutory waiting week via Executive Order.  

6. Federal funding of a portion of costs incurred by reimbursable employers 
(government and non-profits)





BREAKING NEWS

• On May 6, 2021, South Carolina notified USDOL that is opting out of all 
pandemic unemployment programs

• Beginning June 27, 2021, South Carolina will not participate in the six federal 
programs listed previously

• States that remain opted in will continue benefits through September 4, 2021. 



Fraud



FRAUD NATIONWIDE 
HAS SKYROCKETED



UNEMPLOYMENT 
FRAUD

A nationwide problem

FPUC and retroactive payments are the incentive

• Lots of deserving claimants received enhanced benefits 
because they were out of work due to COVID-19

• But $600 and $300 weekly FPUC payment, coupled with the 
requirement to backdate PUA claims, increased the dollar 
amounts associated with the unemployment system

• Criminals saw the opportunity 

PUA is the vehicle

• Eligibility based on self-attestation

• Congress only added documentation requirement in 
December 2020

• As early as May 2020, Washington state reported $600 
millions in fraudulent PUA claims



UNEMPLOYMENT 
FRAUD

A nationwide problem

Single claimant misrepresentation

• False statements on initial claims application or social media made for personal gain

• This is a crime under state law and prosecuted by the Attorney General

Organized crime

• Early estimates from U.S. Department of Justice estimated criminal groups have diverted 
$860 billion using stolen identities to file claims

• Over 140 individuals nationwide arrested for federal offenses related to UI fraud

• In SC, 3 individuals arrested for state crimes related to ID theft and unemployment claims

• Federal charges in SC for other defendants likely coming

Electronic attacks

• Sophisticated electronic tools to make large volume attacks

• SCDEW thwarted one such attempt: computer script creating 20k plus fraudulent accounts

Phishing and ID theft

• Use of social media to trick claimants into divulging information

• Fraudsters pretend to be knowledgeable good Samaritans helping claimants

• Fraudster uses that info to “hijack” claim and divert payments to bank account they control

• DEW aggressively counter-messaging this on social media to educate and protect claimants



Back-to-work issues



GETTING BACK TO 
WORK

• Majority of South Carolinians relieved and excited to 
return to the security of long-term employment

• Some have barriers, such as childcare being advised to 
quarantine, that prevent them from immediately 
returning to work.

• Some may prefer – for various reasons – to continue 
collecting unemployment even though they could return 
to work.

• Employees have due process rights: chance to respond 
and chance to file an appeal 

Potential impact on eligibility for 
unemployment benefits



GETTING BACK TO 
WORK

• To qualify for PUA, the individual must be 
unemployed, partially unemployed, or unable or 
unavailable to work because of a COVID-19 related 
reason listed in Section 2102(a)(3)(A)(ii)(I) of the 
CARES Act.

• A generalized fear of contracting COVID-19 on the 
job is not a qualifying eligibility criteria

• Each situation is unique; DEW evaluates each “offer 
of work” case to determine whether a person who 
refuses work should be disqualified, should remain 
on state unemployment insurance, or should be 
eligible for PUA

Pandemic Unemployment Assistance 
(PUA) program from the CARES Act 



GETTING BACK TO 
WORK

Potential impact on eligibility for 
unemployment benefits

Attend a workshop or job fair

• S.C. Code Ann. 41-35-110(2) 

• S.C. Code Ann. 41-35-110(6)

• S.C. Code Regs. 47-21(A)(1)(a)-(b) 

• Typically initiated by SCDEW attempting to 
engage with claimant in reemployment activities

Apply for or accept a suitable position

• S.C. Code Ann. 41-35-120(5)(a)(i)(A)

• S.C. Code Regs. 47-23(A)

• Typically initiated by employer reporting “offers 
of work”



Labor Market Information
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